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PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT AND 

CERTIFICATION OF SETTLEMENT CLASS  

AND MEMORANDUM IN SUPPORT 

 

Plaintiffs, LENNIE HALL, AGNES COURSEY, And TAMMY NICHOLS 

(“Representative Plaintiffs” or “Class Representatives”)1, respectfully move for preliminary 

approval of the Proposed Class Action Settlement and for certification of the Settlement Class and 

state: 

CERTIFICATE OF CONFERRAL PURSUANT TO C.R.C.P. 121 § 1-15(8) 

Counsel for Plaintiffs conferred with counsel for Defendant via email over the course of 

June 15, 2022 through June 17, 2022, regarding this motion.  Defendant does not oppose the relief 

requested in this motion. 

I. INTRODUCTION 

This case arises from a data breach that Plaintiffs claim compromised their private 

personally identifiable information and protected health information and the personally 

identifiable information and protected health information of the putative Class. Plaintiffs and 

Defendant have reached an agreement to settle Plaintiffs’ and the class members’ claims. 

Therefore, in accordance with C.R.C.P. 23(e), the parties ask the Court to: 1) preliminarily approve 

the settlement and schedule a fairness hearing to determine whether the proposed settlement is fair, 

 
1 Unless otherwise noted, all capitalized terms are defined in the Settlement Agreement and 

Release, which is being filed concurrently herewith. 

mailto:ajd@kellerpostman.com
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adequate, and reasonable to the class as a whole, and consistent with the public interest; 2) certify 

a conditional settlement class pursuant to Rule 23(b)(3) as more fully described in the Settlement 

Agreement; 3) approve the notice and plan for notification of the settlement class; and 4) conduct 

the fairness hearing and approve the settlement. Preliminary approval is appropriate as long as the 

proposed settlement falls “within the range of possible judicial approval.” A. CONTE & H.B. 

NEWBERG, NEWBERG ON CLASS ACTIONS § 11:25 (4th ed. 2002) (citing MANUAL FOR 

COMPLEX LITIGATION (THIRD) § 30.41 (3rd ed. 1995)); MANUAL FOR COMPLEX 

LITIGATION (FOURTH) § 21.632, at 321. The Settlement Agreement between the parties is 

attached as Exhibit A to the Declaration of Gary E. Mason filed herewith.  

II. CASE SUMMARY 

A. The Data Incident 

AspenPointe, Inc. (“AspenPointe” or “Defendant”), is a Colorado private, non-profit 

corporation with its principal place of business in Colorado Springs, Colorado. Defendant operates 

eleven treatment facilities in Colorado Springs and an additional seven facilities throughout the 

State of Colorado. See Decl. of Gary E. Mason in Supp. of Pls.’ Unopposed2 Mot. for Prelim. 

Approval of Settlement and Certification of Settlement Class ¶ 13 (“Mason Decl.”), filed herewith. 

Plaintiffs are current and former patients of AspenPointe. Id. In the ordinary course of business, 

patients provide (and Plaintiffs did in fact provide) Defendant with sensitive, personal, and private 

information (“PII”) as well as personal health information (“PHI”) which consisted of some 

combination of: names, addresses, telephone numbers, and email addresses; dates of birth; 

demographic information; Social Security Numbers; information relating to individual medical 

 
2 AspenPointe does not oppose the relief sought herein.  In 2021, AspenPointe was renamed and 

is now known as Diversus Health Inc.  



 

4 

histories; insurance information and coverage; information concerning individuals’ doctor, nurse, 

or other medical providers; photo identification; employer information; and other information 

deemed necessary to care. Id.  Compromised PII and PHI included full names, dates of birth, Social 

Security numbers, Medicaid ID numbers, date of last visit (if any), admission dates, discharge 

dates, and/or diagnosis codes. Id. 

Between September 12 and September 22, 2020, a data breach occurred whereby PII and/or 

PHI was accessed by outside and unknown sources resulting in the removal of highly sensitive and 

confidential PII of approximately 275,000 patients from Defendant’s computer network (the “Data 

Incident”). Id. ¶¶ 11, 14. The potentially exposed health data is protected health information as 

defined by the Health Insurance Portability and Accountability Act (“HIPAA”). Id. ¶ 13. 

B. Procedural Posture 

After receiving notice that their PII had been impacted by the Data Incident, Plaintiffs 

retained my firm and/or that of the other Proposed Class Counsel. Id. ¶ 15. Plaintiffs Lennie Hall 

and Tammy Nichols filed a Class Action lawsuit against AspenPointe on December 11, 2020. Id. 

¶ 16. Plaintiff Agnes Coursey filed her Class Action lawsuit against AspenPointe on December 

17, 2020, making allegations similar to those made by Plaintiffs Hall and Nichols. Id. ¶ 17.  

As a result, on February 5, 2021, Plaintiffs moved to consolidate the pending class actions. 

Id. ¶ 18. The Court granted Plaintiffs’ motion, and on February 9, 2021 appointed Mason LLP 

(formerly known as Mason Lietz & Klinger LLP); Finkelstein, Blankinship, Frei-Pearson, Garber, 

LLP and Keller Postman LLC (formerly known as Keller Lenkner LLC) as interim co-lead class 

counsel and the Law Offices of Rick D. Bailey, Esq. and Handley Farah & Anderson PLLC to the 

Executive Committee. Id. ¶ 20.  
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On April 8, 2021, the Plaintiffs filed their Consolidated Class Action Complaint 

(“CCAC”). Id. ¶ 21; see also, CCAC. On May 5, 2021, AspenPointe moved to dismiss the CCAC 

pursuant to both Colo. R. Civ. P. 12(B)(1) and 12(B)(5). Mason Decl. ¶ 22. Plaintiffs responded 

on June 2, 2021, voluntarily withdrawing their claim plead under Colorado’s Consumer Protection 

statute, but otherwise opposing Defendant’s motion. Id. ¶ 23. After a full briefing, the Court issued 

its order on Defendant’s motion, granting it in part and denying it in part. Id. ¶ 24.  

The operative portions of the CCAC allege five causes of action on behalf of Plaintiffs and 

a nationwide class: (1) negligence; (2) breach of implied contract; and (3) breach of fiduciary duty. 

Id. ¶¶ 25-26. Plaintiffs sought equitable relief enjoining AspenPointe from engaging in the 

wrongful conduct alleged and compelling AspenPointe to utilize appropriate methods and policies 

with respect to consumer data collection, storage, and safety. Id. ¶ 27. Plaintiffs further sought an 

order requiring Defendant to provide credit monitoring services to themselves and the rest of the 

Class. Id. ¶ 28. Finally, Plaintiffs sought an award of actual, compensatory, and statutory damages 

as well as attorneys’ fees and costs, and any such further relief as may be deemed just and proper. 

Id. ¶ 29. 

C. History of Negotiations  

Counsel for both Parties are well versed in complex class actions and data breach/cyber-

attack litigation, having experience representing clients on similar matters throughout the country. 

See Mason Decl. ¶¶ 1-9; Declaration of Todd Garber (“Garber Decl.”) filed as Exhibit B the Mason 

Decl. herewith ¶¶ 6-8; Declaration of William H. Anderson in Sup. of Pls.’ Mot. to Appoint Interim 

Lead Counsel (“Anderson Decl.”), filed Feb. 9, 2021 ¶¶ 4-6; Declaration of Warren Postman in 

Sup. of Pls.’ Mot. to Appoint Interim Lead Counsel (“Postman Decl.”), filed Feb. 9, 2021 ¶¶ 4-8; 
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Declaration of Rick Bailey in Sup. of Pls.’ Mot. to Appoint Interim Lead Counsel (“Bailey Decl.”), 

filed Feb. 9, 2021 ¶¶ 2-4. 

In August 2021, the Parties began discussing the potential for a negotiated early resolution. 

Id. ¶ 30. Arms’ length negotiations by and through counsel for the Parties continued through 

February 2022. Id. ¶ 31. On or about February 10, 2022, the parties executed a confidential term 

sheet that described the central terms of the Settlement. Id. ¶ 32. In the following months, the 

Parties diligently negotiated, drafted, and finalized the settlement agreement, notice forms, and 

came to an agreement on a claims process and administrator. Id. ¶ 33. The Settlement Agreement 

(“Agr.”) before the Court on Plaintiffs’ Motion for Preliminary Approval was finalized in June 

2022 along with all attendant exhibits. Id. ¶ 34. It is my opinion, and the opinion of the other 

proposed settlement class counsel, based on our experience and investigation, that the Settlement 

Agreement presents a favorable result for the Class. Id. ¶ 35. 

Based on Plaintiffs’ Counsel’s independent investigation of the relevant facts and 

applicable law, experience with other data breach/cyber-attack cases, and the information provided 

by Defendant, Plaintiffs’ Counsel has determined that the Settlement is fair, reasonable, adequate, 

and in the best interests of the Settlement Class. Mason Decl. ¶¶ 74-76; Garber Decl. ¶¶ 9-10. 

III. SUMMARY OF SETTLEMENT 

The Settlement negotiated on behalf of the Class provides for three separate forms of relief: 

(1) a settlement payment consisting of ordinary expense reimbursements, compensation for lost 

time, and extraordinary expense reimbursements; (2) identity theft monitoring; and (3) equitable 

relief in the form of information security enhancements. Id. ¶ 39. The Settlement provides for 

AspenPointe to pay up to $1,300,000 for all monetary compensation, identity theft monitoring, 

and notice and settlement administration costs. Id. ¶ 44.  
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The Settlement Class is defined as: “all persons whose full name and other personally 

identifiable information and/or protected health information was accessed during the Data Incident 

that occurred between September 12, 2020 and September 22, 2020.” Id. ¶ 36. Defendant’s officers 

and directors are excluded from the class, as well as (i) all Settlement Class Members who timely 

and validly request exclusion from the Settlement Class; (ii) the Judge assigned to evaluate the 

fairness of this settlement; and (iii) any other Person found by a court of competent jurisdiction to 

be guilty under criminal law of initiating, causing, aiding or abetting the criminal activity 

occurrence of the Data Incident or who pleads nolo contendere to any such charge. Id. ¶ 37. 

A. Settlement Benefits 

Under the Settlement Agreement, Settlement Class Members are eligible to receive 

compensation for ordinary losses and extraordinary losses. In addition to this monetary 

compensation, AspenPointe is also offering Settlement Class Members twenty-four months of 

Identify theft monitoring. Class Members will have the opportunity to complete and submit the 

Claim Form for each category. See Agr., Exs. A & B.  

1. Monetary Relief 

  a. Ordinary Expense Reimbursements and Lost Time 

The monetary relief provided for by the Settlement Agreement consists of (a) 

reimbursement up to $500 of ordinary expense reimbursements and lost time; and (b) 

reimbursement of up to $4,500 in extraordinary expense reimbursements. Id. ¶ 40. Class Members 

are eligible to receive reimbursement of up to $500 (in total) for the following categories of 

documented out-pocket expenses resulting from the Data Incident including but not limited to: 

bank fees; long distance phone charges; cell phone charges (only if charged by the minute); data 

charges (only if charged based on the amount of data used); postage; and gasoline for local travel. 
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Class Members can also receive reimbursement of fees for credit reports, credit monitoring, or 

other identity theft insurance products, purchased between November 19, 2020 and the date of the 

close of the claims period. Id. ¶ 41. 

Included in the $500 of ordinary expense reimbursements, Settlement Class Members can 

also seek compensation for up to four hours of lost time spent dealing with the Data Incident, at a 

rate of $15 per hour. No specific documentation of the lost time is needed: an attestation and a 

reasonable description of the time incurred by the valid claimant is sufficient. Id. ¶ 42. 

 b. Extraordinary Expense Reimbursements 

Settlement Class members can also submit a claim for up to $4,500 for reimbursement of 

documented extraordinary losses, occurring after September 22, 2020 and before the close of the 

claims period, that is actual, documented, unreimbursed, not otherwise covered by other 

compensation devices (e.g., insurance), and  fairly traceable to the data breach. Id. ¶ 43. 

 2. Credit Monitoring and Identity Theft Protections 

All Settlement Class Members will be eligible to sign up for two years of credit monitoring 

and identity theft protection services provided through Intersections, LLC dba Pango Group 

(“Pango”) whether or not they are eligible for a cash recovery. Id. ¶ 45.  The credit monitoring and 

identity theft protection services provided through Pango include: real time monitoring of the 

credit file at one or more of the three bureaus; dark web scanning with expedited notification of 

potential unauthorized use upon discovery; comprehensive public record monitoring; medical 

identity monitoring fraud resolution; identity theft insurance (no deductible); and access to fraud 

resolution agents to help resolve identity thefts. Id. ¶ 46. 

 3. Equitable Relief 
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In addition to the monetary relief and credit monitoring services provided, AspenPointe 

has also committed to providing equitable relief in the form of data security enhancements and 

changes to business practices that will be maintained for at least two years. Id. ¶ 47. 

4. Release 

The release is tailored to the claims that have been submitted or could have been submitted 

in this case. Id. ¶ 51. Settlement Class Members who do not exclude themselves from the 

Settlement Agreement will release claims against Defendant and its affiliates related to or arising 

from the Data Incident. Id. ¶ 52. 

B. Proposed Notice Program 

After reviewing bids, the Parties agreed to use Angeion Group, LLC (“Angeion”) as the 

Notice Specialist and Claims Administrator in this case. Mason Decl. ¶ 53. AspenPointe has agreed 

to pay the costs of providing notice and settlement administration as part of the $1,300,000 in 

funds available for compensation to claimants. Id. ¶ 49. 

The agreed upon and proposed Notice Program provides that the Settlement Class will be 

notified via both direct notice and notice by publication. Id. ¶ 54.  

Within twenty-one (21) days of the date the Preliminary Approval Order is entered, the 

Settlement Administrator will mail and or e-mail the Short Form Notice (attached to the 

Declaration of Gary E. Mason as Exhibit A-2) to each of the Settlement Class Members for whom 

AspenPointe has a valid address and/or email address. Id. ¶ 55. The mailing shall only be 

completed after the Settlement Administrator has obtained updated addresses by using the National 

Change of Address database maintained by the United States Postal Service. Id. If any Short-Form 

Notice is returned by the Postal Service as undeliverable, the Settlement Administrator shall re-

mail the Postcard Notice to the forwarding address, if any, provided by the Postal Service on the 
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face of the returned mail. Id. Other than as set forth above, neither the Parties nor the Settlement 

Administrator shall have any other obligation to re-mail Notices. Id. 

Additionally, no later than thirty (30) days following entry of the Preliminary Approval 

Order, the Settlement Administrator shall effectuate publication notice by running an ad in the 

Denver Post and commencing the digital notice. Id. ¶ 56. Digital notice will be carried out via 

targeted social media advertising on sites such as Facebook and Instagram. Id. Notice by 

publication is designed to reach 70.04% of the Settlement Class Members. Id. 

In addition to the Notice, the Claims Administrator will also maintain a dedicated 

Settlement Website and telephone hotline where Class Members may retrieve additional 

information about the lawsuit, access all forms of Notice, and read, review, and fill out and file the 

forms that need to be completed for Class Members to make a claim. Id. ¶¶ 57-58. 

The Notices inform Settlement Class Members of the nature of the action, the litigation 

background, the terms of the agreement (including the definition of the Settlement Class), the relief 

provided by the Settlement Agreement, Proposed Settlement Class Counsels’ request for fees and 

expenses, and the scope of the release and the binding nature of the Settlement on the Settlement 

Class Members. See Agr., Exs. A and B. The Notices also describe the procedure for objecting to 

the Settlement, advise Settlement Class Members that they have the right to opt out of the 

Settlement, describe the consequences for opting out, and state the date and time of the Final 

Approval Hearing, including that the date may change and how to check the Settlement Website. 

Id. 

C. Claims Process, Requests for Exclusion, and Objections 

 1. Claims 



 

11 

The timing of the claims process is structured to ensure that all Class Members have 

adequate time to review the terms of the Settlement Agreement, compile documents supporting 

their claim, and decide whether they would like to opt-out or object. Id. ¶ 59. Class Members will 

have 75 days after Notice is mailed to complete and submit their Claim Form to the Settlement 

Administrator either online or by mail. Id. ¶ 60. The Claim Form is written in plain language and 

is designed to be simple, straightforward, and easy to understand. Id. ¶ 61, Ex. C. Claims will be 

subject to review for completeness and plausibility by the Settlement Administrator. Id. ¶ 62. For 

claims deemed invalid, the Settlement Administrator will provide claimants an opportunity to cure 

the deficiency. Id. 

 2. Requests for Exclusion and Objections 

Class Members will have until seventy-five (75) days after Notice is issued to object to the 

Settlement. Id. ¶¶ 63, 66. Similar to the timing of the claims process, the timing with regard to 

objections is structured to give Settlement Class Members sufficient time to review the Settlement 

documents—including Plaintiffs’ Motion for Attorneys’ Fees, Costs, and Service Awards, which 

will be filed fourteen (14) days prior to the deadline for Settlement Class Members to object or 

exclude themselves from the Settlement. Id. ¶ 67. 

To be excluded from the Settlement, Settlement Class Members must make their request 

in writing, and include: (a) his or her full name, address, and telephone number; (b) the Settlement 

Class Member’s personal and original signature (or the original signature of a person previously 

authorized by law, such as a trustee, guardian or person acting under a power of attorney to act on 

behalf of the Settlement Class Member with respect to a claim or right such as those in the Action); 

and (c) an unequivocal statement of the Settlement Class Member’s intent to be excluded from the 

Settlement Class and from the Settlement. Id. ¶ 64. Any Member of the Settlement Class who 
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elects to be excluded shall not (i) be bound by any order or the Judgment; (ii) be entitled to relief 

under the Settlement Agreement; (iii) gain any rights by virtue of the Settlement Agreement; or 

(iv) be entitled to object to any aspect of the Settlement Agreement. Id. ¶ 65. 

Any Settlement Class Member who wishes to object to the proposed Settlement must file 

with the Court and either mail or hand-deliver a written objection(s) to the Settlement to Class 

Counsel and Defendant’s Counsel, at the addresses set forth in the Long-Form Notice. Id. ¶ 68. 

Each Objection must (i) set forth the Settlement Class Member’s full name, current address, and 

telephone number; (ii) contain the Settlement Class Member’s original signature; (iii) state that the 

Settlement Class Member objects to the Settlement, in whole or in part; (iv) set forth a statement 

of the legal and factual basis for the Objection; and (v) provide copies of any documents that the 

Settlement Class Member wishes to submit in support of his/her position. Id. ¶ 69. 

D. Plaintiffs’ Service Award 

The Settlement allows Settlement Class Counsel to request, and for Defendant to pay, a 

service award to be paid to Named Plaintiffs in an amount not to exceed $2,500 each, subject to 

approval by the Court. Id. ¶ 70. The Service Award was negotiated only after agreement was 

reached on the benefits to be made available to the Settlement Class.  Id. The Service Award is 

meant to compensate Plaintiffs for their efforts on behalf of the Settlement Class, including 

maintaining contact with counsel, assisting in the investigation of the case, reviewing the 

Complaint, remaining available for consultation throughout settlement negotiations, reviewing the 

Settlement Agreement, and answering counsel’s many questions. Id. ¶ 71.  

E. Attorneys’ Fees and Costs 

After agreeing to the terms of the settlement on behalf of the Class, counsel for Plaintiff 

negotiated their fees and costs separate from the benefit to Class Members, in the amount of 



 

13 

$412,500 for fees and costs combined. Id. ¶ 72. The requested fees and costs represent 

approximately 24% of the negotiated benefit to the class, not including the costs incurred by 

Defendant to carry out the remedial relief provided for by the Settlement Agreement. Id. ¶ 73. 

 Class Counsel will submit a separate motion seeking attorneys’ fees, costs, and Plaintiffs’ 

Service Awards prior to filing the Motion for Final Approval of Class Action Settlement, and prior 

to Settlement Class Members’ deadline to exclude themselves from or object to the Settlement 

Agreement. Id. ¶ 74. 

IV. LEGAL STANDARD 

The approval of a class action settlement is a two-step process. First, the Court must 

determine whether the proposed settlement deserves approval pursuant to the requirements of 

Colo. R. Civ. P. 23. Second, after notice has been provided and Settlement Class Members have 

had the opportunity to object, the Court must determine whether final approval is warranted. See 

MANUAL FOR COMPLEX LITIGATION (FOURTH) § 21.635. Preliminary approval is 

appropriate as long as the proposed settlement falls “within the range of possible judicial 

approval.” MANUAL FOR COMPLEX LITIGATION (FOURTH) § 21.632, at 321. Prior to the 

2018 amendments to Fed. R. Civ. P. 23, Colo. R. Civ. P. 23 was virtually identical to its federal 

counterpart. As such, federal case law is highly instructive. See Thomas v. Rahmani-Azar, 217 

P.3d 945, 947 (Colo. App. 2009); Toothman v. Freeborn & Peters, 80 P.3d 804, 809 (Colo. App. 

2002); Bruce W. Higley, D.D.S., M.S., P.A. Defined Ben. Annuity Plan v. Kidder, Peabody, & Co., 

Inc., 920 P.2d 884, 889 (Colo. App. 1996). 

V. ARGUMENT 

A. The Court Should Preliminarily Certify The Settlement Class And Appoint 

Settlement Class Counsel 
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Plaintiffs request that the Court provisionally certify the Settlement Class. A proposed class 

must satisfy each of the four requirements set forth in Colorado Rule of Civil Procedure 23(a) and 

at least one subsection of Rule 23(b). See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 613–14 

(1997) (“Amchem”); Jackson v. Unocal Corp., 262 P.3d 874, 880 (Colo. 2011); Thomas v. 

Rahmani-Azar, 217 P.3d 945, 947 (Colo. App. 2009). In determining whether to certify a 

settlement class, the court need not consider whether a trial of the action based on the proposed 

class definition would be hobbled by intractable management problems, “for the proposal is that 

there be no trial.” Amchem, at 620. A central purpose of provisional certification is to provide the 

class members with notice of the settlement terms pending final approval and hearings related 

thereto pursuant to Rule 23(e). 

1. The Settlement Class Satisfies All Requirements of Rule 23(a). 

 

a. The Settlement Class Is Sufficiently Numerous 

 

Colorado Rule 23(a)(1) requires Plaintiffs to show the Settlement Class “is so numerous 

that joinder of all members is impracticable.” Courts “may make common sense assumptions to 

support its finding that joinder is impracticable.” Garcia v. Medved Chevrolet, Inc., 240 P.3d 371 

(Colo. App. 2009). The Tenth Circuit, however, has declined to adopt a bright line rule as to what 

constitutes a sufficiently numerous class. Trevino v. Adams, 455 F.3d. 1155, 1162–63 (10th Cir. 

2006). The difficulty inherent in joining as few as 40 class members should raise a presumption 

that joinder is impracticable. Jackson v. Unocal Corp., 231 P.3d 12, (Colo. App. 2009). Here, pre-

settlement discovery revealed that 295,617 people were affected by this data breach. Thus, the 

Class easily satisfies the numerosity requirement. 

b. There Are Questions of Law and Fact Common to the Settlement Class 
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Commonality requires the existence of a common question of law or fact. C.R.C.P. 

23(a)(2). The commonality requirement is met where plaintiffs’ claims “depend on a common 

contention” as to which “determination of its truth or falsity will resolve an issue that is central to 

the validity of each one of the claims in one stroke.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 

350 (2011); accord Wallace B. Roderick Revocable Living Trust v. XTO Energy, Inc., 725 F.3d 

1213, 1218 (10th Cir. 2013). Establishing the commonality of questions of law or fact among the 

members of a proposed class in a class action does not necessarily mean that every issue must be 

common to the class; if the claims of the class representative and the class members are based 

upon the same legal theory, commonality is established. Garcia v. Medved Chevrolet, Inc., 263 

P.3d 92, 100 (Colo. 2011). Moreover, for purposes of meeting the commonality requirement, even 

a single common question will do. Wal-Mart Stores, Inc., 564 U.S. at 359; accord DG ex rel. 

Stricklin v. Devaughn, 594 F.3d 1188, 1195 (10th Cir. 2010). 

Here also, the commonality requirement is readily satisfied, as the Plaintiffs and Settlement 

Class Members all have common questions of law and fact that arise out of the same event—the 

September 2020 Data Incident. Specifically, Plaintiffs have alleged that the following questions of 

law and fact are common to the class: 

• whether Defendant failed to timely notify the public of the Data Incident; 

 

• whether Defendant owed a legal duty to Plaintiffs and the Class to exercise due care 

in collecting, storing, and safeguarding their Private Information;  

 

• whether Defendant’s security measures to protect its data systems were reasonable 

in light of best practices recommended by data security experts;  

 

• whether Defendant's failure to institute adequate protective security measures 

amounted to negligence.3 

 

 
3 See CCAC, ¶ 148, filed on October 22, 2020. 
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Like in other data breach cases, these common issues all center on Defendant’s conduct, or 

other facts and law applicable to all Class Members, thus satisfying the commonality requirement. 

See, e.g., In re Countrywide Fin. Corp. Cust. Data Sec. Breach Litig., No. 3:08-MD-01998, 2009 

WL 5184352, at *3 (W.D. Ky. Dec. 22, 2009) (“All class members had their private information 

stored in Countrywide’s databases at the time of the data breach”); In re Heartland Payment Sys., 

Inc. Cust. Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1059 (S.D. Tex. 2012) (“Answering the 

factual and legal questions about Heartland’s conduct will assist in reaching class wide 

resolution.”). Because class-wide proceedings would “generate common answers apt to drive the 

resolution” of the central issues of fact and law in this case, commonality is met. Wal-Mart Stores, 

Inc., 564 U.S. at 350 (emphasis in original). 

c. Plaintiffs’ Claims Are Typical of the Claims of the Settlement Class 

Typicality under Colo. Rule 23(a)(3) requires “a nexus between the class representatives’ 

claims or defenses and the common questions of fact or law that unite the class.” Patterson v. B.P. 

America Production, 240 P. 3d 456, 462 (Colo. App. 2010). “The positions of the class 

representatives and the putative class members need not be identical, and the requirement of 

typicality may be satisfied even though varying fact patterns support the claims or defenses of 

individual class members, and even though there is disparity in the damages claimed by the class 

representatives and the putative class members.” Id. The typicality requirement is “readily met” in 

settlements of data breach class actions. In re Equifax Inc. Cust. Data Security Breach Litigation, 

No. 17-2800, 2020 WL 256132, at *12 (N.D. Ga. Mar. 17, 2020), overruled on other grounds by 

In re Equifax Inc. Cust. Data Security Breach Litig., 999 F.3d 1247 (11th Cir. 2021).  

Here, the typicality requirement is satisfied for the same reasons that Plaintiffs’ claims meet 

the commonality requirement. Specifically, Plaintiffs’ claims are typical of those of the other 
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Settlement Class Members because they arise from the same September 2020 Data Incident. They 

are also based on the same legal theory, i.e., that Defendant had a legal duty to protect Plaintiffs’ 

and Settlement Class Members’ PII and PHI.  

d. Plaintiffs and Class Counsel Fairly and Adequately Protect the Interests of 

the Settlement Class 

 

The final requirement under Rule 23(a) is that “the representative parties will fairly and 

adequately protect the interests of the class.” C.R.C.P. 23(a)(4). Here, the Class Representatives 

have no fundamental conflicts with other Settlement Class Members’ interests, as they seek the 

same type of relief and assert the same legal claims as other Settlement Class Members. Kuhn v. 

State Dept. of Revenue of State of Colo., 817 P.2d 101, 106 (Colo. 1991). Similarly, Class Counsel 

are “qualified, experienced and generally able to conduct the litigation,” Marcus, 206 F.R.D. at 

512, as they do not represent any clients with interests at odds with the Settlement Class Members’ 

interests and have extensive experience in class action litigation and consumer advocacy. Mason 

Decl. ¶¶ 2-10 Garber Decl. ¶¶ 6-8; Anderson Decl. ¶¶ 4-6; Postman Decl. ¶¶ 4-8; Bailey Decl. ¶¶ 

2-4. Thus, adequacy is satisfied. 

2. The Settlement Class Satisfies All Requirements of Colorado Rule of Civil 

Procedure 23(b)(3). 

 

Colorado Rule 23(b)(3) provides that a class action may be maintained “if the court finds 

that the questions of law or fact common to class members predominate over any questions 

affecting only individual members, and that a class action is superior to other available methods 

for fairly and efficiently adjudicating the controversy.” C.R.C.P. 23(b)(3). Both requirements are 

met. 

a. Common Legal and Factual Questions Predominate 
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The predominance inquiry “asks whether the common, aggregation-enabling, issues in the 

case are more prevalent or important than the non-common, aggregation-defeating, individual 

issues.” Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1045 (2016). Predominance does not 

require the common questions to be answered in favor of the class on the merits. Amgen Inc. v. 

Conn. Ret. Plans & Trust Funds, 133 S. Ct. 1184, 1191 (2013). Only one common issue need 

predominate to satisfy Rule 23(b)(3). Naylor Farms, Inc. v. Chaparral Energy, LLC, 923 F.3d 779, 

789 (10th Cir. 2019).  

Here, the common issues discussed above also satisfy predominance because they tower 

over any questions pertaining to individual Settlement Class Members. Because the Plaintiffs’ 

claims arise from Defendant’s conduct which is common to the class as a whole, the legal and 

factual basis for each class member's claim is common to all class members for purposes of the 

settlement. See Garcia v. Medved Chevrolet, Inc., 263 P.3d 92 (Colo. 2011). As discussed above, 

the central contention in this case is that Defendant negligently maintained the private and personal 

information of nearly 295,617 patients, and due to that negligence, the Data Incident led to the 

compromise of patient PII and PHI. Individualized issues relating to case management and trial 

are not relevant to the certification of settlement classes. Amchem, 521 U.S. 591, 620 (1991). 

Other courts have recognized that these types of common issues arising from a data breach 

predominate over individualized issues. See, e.g. In re Countrywide Fin. Corp. Customer Data 

Sec. Breach Litig., 2009 U.S. Dist. LEXIS 119870 (W.D. Ky. 2009) (finding the predominance 

requirement satisfied where proof would focus on data breach defendant’s conduct both before 

and during the theft of class members’ personal information); In re Heartland Payment Sys., Inc. 

Cust. Data Sec. Breach Litig., 851 F.Supp.2d 1040, 1059 (S.D. 2012) (finding predominance 

where “several common questions of law and fact ar[ose] from a central issue: Heartland’s conduct 
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before, during, and following the data breach, and the resulting injury to each class member from 

that conduct”). 

b. A Class Action is the Superior Method to Adjudicate Plaintiffs’ Claims 

Finally, a class action is superior to other methods available to fairly, adequately, and 

efficiently resolve the claims of the Proposed Settlement Class. Here, resolution of numerous 

claims in one action is far superior to individual lawsuits, because it promotes consistency and 

efficiency of adjudication. Indeed, absent class treatment in the instant case, each Settlement Class 

Member will be required to present the same or essentially the same legal and factual arguments, 

in separate and duplicative proceedings, the result of which would be a multiplicity of trials 

conducted at enormous expense to both the judiciary and the litigants. Moreover, there is no 

indication that Settlement Class Members have an interest in individual litigation or an incentive 

to pursue their claims individually, given the amount of damages likely to be recovered, relative 

to the resources required to prosecute such an action. Second, federal courts in the Tenth Circuit 

and others have held class actions to be the superior method for adjudication where class members’ 

individual recovery would likely be de minimis. Tripp, 310 F.R.D. at 507 (collecting cases). 

Finally, the provisional certification that Plaintiffs seek will work no prejudice to absent Settlement 

Class Members, as the Settlement Agreement and Colorado Rule 23 protects their ability to object 

and to opt out. See, id. 

B. The Settlement Readily Meets the Standards for Preliminary Approval. 

In evaluating a proposed settlement under Colo. R. Civ. P. 23(e), the trial court must 

determine whether the settlement is fundamentally fair, adequate, and reasonable.” Bruce W. 

Higley, D.D.S., M.S., P.A. Defined Ben. Annuity Plan v. Kidder, Peabody, & Co., Inc., 920 P.2d 

884 (Colo. App. 1996). “Some of the numerous factors that may govern the fairness inquiry include 



 

20 

the strength of the plaintiff's case; the risk, expense, complexity, and likely duration of further 

litigation; the risk of maintaining class action status throughout the trial; the amount offered in 

settlement; the extent of discovery completed; the experience and views of counsel; and the 

reaction of the class members to the proposed settlement.” Id., citing Helen G. Bonfils Foundation 

v. Denver Post Employees Stock Trust, 674 P.2d 997 (Colo. App. 1983)  

1. The strength of Plaintiffs’ case 

 

The Settlement in this case provides significant benefits to the Settlement Class. At the 

same time, while Plaintiffs believe that they have a likelihood of prevailing on their claims 

against Defendant, they are also aware that Defendant has expressed a firm denial of their 

material allegations and the intent to raise several defenses, including that Plaintiffs do not have 

standing to bring their claims and they have not been damaged, or that damages are not traceable 

to the Data Incident, and that the proposed class cannot be certified.  Any of these defenses, if 

successful, would likely result in the Plaintiffs and the proposed Settlement Class Members 

receiving no payment whatsoever. 

2. The risk, expense, complexity, and likely duration of further litigation weigh 

in favor of Settlement approval.  

 

The court should consider the costs, risks, and delay of trial and appeal through the prism 

of “the vagaries of litigation.” See In re King Res. Co. Sec. Litig., 420 F. Supp. 610, 625 (D. Colo. 

1976). And the appropriate time to consider the costs, risks, and delay facing Plaintiffs is “the time 

the settlement was reached, not after settlement.” In re Checking Acct. Overdraft Litig., 830 F. 

Supp. 2d 1330, 1346 (S.D. Fla. 2011) (rejecting objection to sufficiency of settlement that 

“suffer[ed] from hindsight bias and an unduly sanguine view of Plaintiffs’ litigation risks”). 

Here, substantial costs, risks, and delay militate in favor of settlement. Without settlement, 

several years of challenges likely lay ahead for Plaintiffs, and victory is far from guaranteed. 
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Plaintiffs would face significant risks at every step of the way toward summary judgment and trial, 

as Defendant would likely vigorously oppose each of Plaintiffs’ actions and appeal, if possible, 

decisions in Plaintiffs’ favor. Success on appeal would necessarily be uncertain. Such litigation 

could include: (i) motions to dismiss and/or motions for judgment on the pleadings, (ii) contested 

class certification proceedings and possible interlocutory appeals of any class determination; 

(iii) costly and burdensome nationwide discovery, which would entail dozens of depositions, 

interrogatories, requests for admission, and voluminous document production; (iv) costly merits 

and class discovery and expert reports; (v) summary judgment motions; and (vi) trial. Barring 

settlement, the case would “likely drag on for years, require the expenditure of millions of dollars, 

all the while class members would receive nothing.” In re Wireless Tel. Fed. Cost Recovery Fees 

Litig., 396 F.3d 922, 933 (8th Cir. 2005). Expensive and protracted litigation would continue on, 

with no guaranteed or inevitable favorable outcome for either Plaintiffs or Defendant. In re Dep’t 

of Energy Stripper Well Exemption Litig., 653 F. Supp. 108, 117 (D. Kan. 1986). The risk that the 

finder of fact, the Court, and/or an appellate court might rule against Plaintiffs on a dispositive 

issue cannot be ignored and is not easily quantified. 

In short, years of continued motion practice, trial, and appeals regarding the merits 

(including numerous questions of law, sufficiency of evidence, and admissibility of experts’ 

opinions) of the claims lay ahead—with the eventual outcome uncertain and perhaps even 

unknowable. Due at least in part to their cutting-edge nature and the rapidly evolving law, data 

breach cases like this one generally face substantial hurdles—even just to make it past the pleading 

stage. See Hammond v. The Bank of N.Y. Mellon Corp., 2010 WL 2643307, at *1 (S.D.N.Y. June 

25, 2010) (collecting data breach cases dismissed at the Rule 12(b)(6) or Rule 56 stage). While 

Plaintiffs here have successfully avoided dismissal thus far, class certification is another hurdle 
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that would have to be met—and one that has been denied in other data breach cases. See, e.g., In 

re Hannaford Bros. Co. Customer Data Sec. Breach Litig., 293 F.R.D. 21 (D. Me. 2013). 

While Plaintiffs are confident in the strength of their claims, they are also pragmatic in 

their awareness of the various defenses available to Defendant, as well as the risks inherent to 

continued litigation. Defendant has consistently denied the allegations raised by Plaintiffs and 

made clear at the outset that it would vigorously defend the case. Through the Settlement, Plaintiffs 

and Class Members gain significant benefits without having to face further risk of not receiving 

any relief at all. 

3. Risk of maintaining class status. 

 

Defendants in data breach cases have been successful in thwarting plaintiffs’ efforts to 

obtain class certification. See In re TJ Cos. Retail Sec. Breach Litig., 246 F.R.D. 389, 397 

(D.Mass.2007) (refusing to certify a class of banks alleging damages resulting from a retailer's 

data breach because of individual issues relating to causation); Stollenwerk v. TriWest 

Healthcare Alliance, No. CV–03–0185–PHX–SRB, Slip Op. at 5–6 (D.Ariz. June 10, 2008) 

(individualized issues relating to proof of causation would predominate over common questions 

in a class action case involving theft of computer equipment containing personal information). 

Even where class certification is initially granted, there always is a risk of decertification; the 

difficulties and risks in obtaining and maintaining class militate in favor of approving the 

Settlement. 

4. Extent of discovery completed. 

This Settlement was reached over a year after the suit was filed, and only after informal 

and confirmatory discovery among the Parties. Though this Litigation has not yet proceeded to 

formal discovery and/or dispositive motions, which would require that both Parties expend 
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substantial resources to go forward with their respective claims and defenses, the Parties have 

used the many months since the litigation began to better understand the nature of the claims, the 

scope of the class, and the potential viability of any perceived defenses. There is little more that 

substantive discovery would reveal compared to what the parties have already exchanged in the 

last year and a half. 

5. The amount offered in settlement is adequate. 

 

In contrast to the risks presented by continued litigation discussed above, the Settlement 

makes available $1.3 million in relief to valid claimants (not including attorneys’ fees, costs, and 

the cost of the equitable relief provided for in the form of significant data security enhancements), 

while eliminating these material risks. Each Settlement Class Member has an opportunity to claim 

up to $500 in ordinary expense reimbursements; up to $4,500 in extraordinary expense 

reimbursements; and two years of credit monitoring and identity protection services. In addition, 

each settlement class member is the beneficiary of data security enhancements implemented by 

Defendant to better protect their PII and PHI in the future.  

This relief falls well within the range of data breach settlements approved in cases across 

the country. See Kenney et al v. Centerstone of America, Inc., Case No. 3:20-cv-01007 (M.D. 

Tenn.) (final approval granted in data breach class action settlement providing up to $500 for 

ordinary losses; $2500 for extraordinary losses; 2 years of credit monitoring); Chacon et al. v. 

Nebraska Medicine, Case No. 8:21-cv-00070 (D. Neb.) (final approval granted in data breach class 

action providing: up to $300 in ordinary expense reimbursements; up to $3,000 in extraordinary 

expense reimbursements; one-year of automatic credit monitoring; and data security 

enhancements); Giroux v. Essex Prop. Tr., Inc., No. 16-CV-01722-HSG, 2019 WL 2106587, at *2 
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(N.D. Cal. May 14, 2019) (final approval granted in data breach class action providing 

approximately $70 in cash payments and three years of credit monitoring).  

The salient question is whether the guaranteed recovery of up to $1.3 million outweighs 

the possibility that the Plaintiffs would have prevailed in extensive motion practice, trial, and 

appeals. Given the multitude of risks entailed in this litigation, and the favorable results achieved 

in comparison to other data breach settlements across the country, a negotiated settlement 

guaranteeing up to $1.3 million is appropriate and in the best interests of the Class. Tennille v. W. 

Union Co., No. 09-cv-00938-JLK-KMT, 2014 WL 5394624, at *4 (D. Colo. Oct. 15, 2014) (“The 

value of the Class Settlement Fund puts the bird in the hand rather than in the bush.”).4 

6. Plaintiffs had sufficient information to evaluate the merits and negotiate a 

settlement that highly experienced class counsel find fair, adequate, and 

reasonable.  

 

This case, though at an early stage when settled, has been thoroughly investigated by 

counsel experienced in data breach litigation. Mason Decl. ¶¶ 2-10; Garber Decl. ¶¶ 6-8; Anderson 

Decl. ¶¶ 4-6; Postman Decl. ¶¶ 4-8; Bailey Decl. ¶¶ 2-4. Counsel’s experience and investigation, 

combined with the informal exchange of information that occurred prior to and during arms’ length 

settlement negotiations put Plaintiffs in a position to proficiently evaluate the case and negotiate a 

settlement they view as fair, reasonable, and adequate, and worthy of preliminary approval. Mason 

Decl., ¶¶ 35, 75-77; Garber Decl. ¶¶ 9-10. O’Dowd v. Anthem, Inc., 2019 WL 4279123, at *14 (D. 

Colo. Sept. 9, 2019); Hapka v. CareCentrix, Inc., 2018 WL 1871449, at *5 (D. Kan. Feb. 15, 

 
4 See also Swartz v. D-J Eng’g, Inc., No. 12-cv-01029-DDC-KGG, 2016 WL 633872, at *5 (D. 

Kan. Feb. 17, 2016) (“[T]he value of immediate recovery outweighs the mere possibility of future 

relief after protracted and expensive litigation.”); Belote v. Rivet Software, Inc., No. 12-cv-02792-

WYD-MJW, 2014 WL 3906205, at *3 (D. Colo. Aug. 11, 2014) (“The presence of . . . doubt [as 

to the outcome] augurs in favor of settlement because settlement creates a certainty of some 

recovery, and eliminates doubt, meaning the possibility of no recovery after long and expensive 

litigation.”). 
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2018); Marcus v. Kansas, 209 F. Supp. 2d 1179, 1183 (D. Kan. 2002) (“‘Counsels’ judgment as 

to the fairness of the agreement is entitled to considerable weight.’”); see also In re Crocs, Inc. 

Sec. Litig., 306 F.R.D. at 690 (finding that, even without formal discovery, the parties were able 

to give adequate consideration to the strengths and weaknesses of their respective claims)  

7. There has not been any opposition to the Settlement. 

 

Plaintiffs have no reason to believe there will be opposition to the Settlement. This factor 

however, is better considered after notice has been provided to Settlement Class Members and they 

are given the opportunity to object. Thus at this point, this factor is neutral in the analysis. 

Because the factors weigh in favor of settlement approval, this court should grant 

preliminary approval and allow notice of the Settlement to issue to the class.  

C. The Court Should Approve the Form and Content of the Proposed Notice to 

the Settlement Class Members. 

 

Colorado Rule 23(e) requires notice of a proposed settlement be provided to all members 

in the class, in a manner that the Court directs. C.R.C.P. 23(e). Where a class action is being 

maintained under Colorado R. Civ. P. 23(b), appropriate notice shall be the “best notice practicable 

under the circumstances, including individual notice to all members who can be identified through 

reasonable effort.” C.R.C.P. 23(c)(2). This rule is identical to the corresponding federal rule, and 

Colorado Courts’ interpretation of the rule is informed by the federal courts' interpretation of the 

federal provision. Friends of Chamber Music v. City and County of Denver, 696 P.2d 309, 317 

(Colo. 1985). The “best notice practicable” does not necessarily require actual notice, e.g., mailed 

individual notice. Id.; see also DeJulius v. New England Health Care Employees Pension Fund, 

429 F.3d 935, 944 (10th Cir. 2005). Instead, notice by publication can satisfy Rule 23 and due 

process when the identities of class members are unknown to the parties. Id.; see also Tennille, 

785 F.3d 422, 438 (10th Cir. 2015) (affirming district court’s approval of use of email notice to 
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supplement direct mail notice); Carpenters & Joiners Welfare Fund, Universal Care Inc. v. 

SmithKline Beecham Corp, No. CV 04-3500 MJD/SRN, 2008 WL 4435734, at *2 (D. Minn. Sept. 

30, 2008) (approving notice plan that “included first-class mail notice . . . , a published notice in 

two national periodicals . . . , electronic notice through a dedicated website, and a staffed toll-free 

information line to answer questions”). 

The notice “must clearly and concisely state in plain, easily understood language: (i) the 

nature of the action; (ii) the definition of the class certified; (iii) the class claims, issues, or 

defenses; (iv) that a class member may enter an appearance through an attorney if the member so 

desires; (v) that the court will exclude from the class any member who requests exclusion; (vi) the 

time and manner for requesting exclusion; and (vii) the binding effect of a class judgment on 

members under Rule 23(c)(3).” Rhodes v. Olson Associates, P.C., 308 F.R.D. 664, 668 (Dist. Colo. 

June 12, 2015). 

Finally, due process requires “notice reasonably calculated, under all the circumstances, to 

apprise interested parties of the pendency of the action and afford them an opportunity to present 

their objections.” Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 314 (1950). “The legal 

standards for satisfying Rule 23(c)(2)(B) and the constitutional guarantee of procedural due 

process are coextensive and substantially similar.” Flerlage v. US Foods, Inc., No. 18-cv-02614-

DDC-TJJ, 2020 WL 4673155, at *7 (D. Kan. Aug. 12, 2020). 

Here, the Parties devised a Notice Plan with the assistance of Angeion Group, LLC (the 

“Claims Administrator”) that more than satisfies the aforementioned requirements, including the 

mandates of due process. Mason Decl. ¶¶ 53-58. Class Members will receive direct and individual 

notice via mail or e-mail, as well as notice via publication. Id. 
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The Short Form Notice will be directly mailed via U.S. mail or emailed to any Settlement 

Class Members for whom mailing addresses or email addresses are available. Id., Ex. B. The direct 

notice will be supplemented by publication notice. Id. ¶ 56. Publication notice shall include both 

the placement of an ad in the Denver Post and digital publication notice via targeted social media 

advertising on sites such as Facebook and Instagram. Id. Notice by publication alone is designed 

to reach 70.04% of the Settlement Class Members. Id. 

In addition to individualized notice and notice by publication, the Claims Administrator 

will also set up and maintain a Settlement Website where information about the lawsuit, the 

settlement, the notices, the Claim Forms, and the claims process will be posted. The website will 

provide contact information for the Claims Administrator and for counsel, and will house the Long 

Form Notice as well as relevant filings. Id. ¶ 57, Ex. A. The Claims Administrator will also set up 

a toll-free telephone number by which Settlement Class Members can get additional information 

about the Settlement. Id. ¶ 58. Notice to the Settlement Class will begin immediately after entry of 

the Preliminary Approval Order. The means by which Settlement Class Members will receive 

notice are the best practicable in the circumstances. 

The information in the Notice is provided in “plain English,” and is presented in a format 

that is accessible to the reader. Id., Exs. A, B. The Notice defines the Settlement Class, explains 

all Settlement Class Member rights, releases, and applicable deadlines, and describes in detail the 

monetary terms of the Settlement Agreement, including the procedures for allocating and 

distributing settlement funds among the Settlement Class Members. Id. The Notice plainly 

indicates the time and place of the Final Approval Hearing, and the method for objecting to or 

opting out of the Settlement. It details the provisions for payment of attorneys’ fees and costs and 

Service Award Payments to the Class Representatives, and it provides contact information for 
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Settlement Class Counsel. Id. Substantially similar forms of notice have been approved by courts 

in the Tenth Circuit, which further supports its approval. See, e.g., Crocs, 306 F.R.D. at 693 

(approving notice that provided information including the anticipated recovery, reasons for the 

settlement, the amount of attorneys’ fees or costs sought, and a summary of the plan of allocation); 

McNeely, 2008 WL 4816510, at *14 (approving content of notice because it was “drafted in plain, 

easily understood language, and clearly and concisely describes the nature of the action, contains 

the class definition, and sets forth the class claims and issues”). Thus, the proposed Notice is “the 

best notice practicable under the circumstances” and should be approved by the Court. 

Accordingly, the Court should approve the form and plan of dissemination of Class Notice 

concerning the proposed Settlement.  

The Court should also approve Angeion Group, LLC’s appointment as Claims 

Administrator. Angeion Group, LLC is highly experienced in implementing both notice plans that 

satisfy the requirements of due process and claims administration plans that are user-friendly and 

streamlined and that provide settlement class members, settlement class counsel, and the Court 

with the necessary support. Id. ¶ 53. 

VI. PROPOSED SCHEDULE FOR FINAL APPROVAL PROCEEDINGS 

Finally, Plaintiffs request that the Court schedule the time, date, and place of the Final 

Approval Hearing to decide whether the settlement is “fair, reasonable, and adequate,” as well as 

all related deadlines. Pursuant to the Settlement Agreement, Plaintiffs also request that the Court 

set deadlines for mailing the Notice, publishing the Summary Notice, and requesting exclusion 

from the Settlement Class, objecting to the Settlement, submitting Claim Forms, and filing papers 

in support of the Settlement. Plaintiffs respectfully propose the following schedule: 

Event Deadline 
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Notice Completion Deadline (Deadline to 

Mail Postcard Notice): 

21 Days after Preliminary Approval 

Motion for Final Approval: 30 Days before Final Approval Hearing 

Motion for Service Awards, Attorneys’ Fees 

and Costs: 

14-Days prior to the Objection Deadline and 

Opt-Out Deadline 

Opt-Out Deadline: 75 Days after Notice Completion 

Objection Deadline: 75 Days after Notice Completion 

Replies in Support of Final Approval, 

Service Awards and Fee Requests 

14 Days before Final Approval Hearing 

Claim Deadline: 75 Days after Notice Completion 

Final Approval Hearing: at least 120 Days after Preliminary Approval 

 

VII. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court: (1) preliminarily 

approve the Settlement Agreement; (2) provisionally certify the Settlement Class for settlement 

purposes only; (3) appoint the following Plaintiffs as Class Representatives: Lennie Hall, Agnes 

Coursey, and Tammy Nichols; (4) appoint Settlement Class Counsel: Todd S. Garber, of 

Finkelstein, Blankinship, Frei-Pearson & Garber, LLP located at One North Broadway, Suite 900, 

White Plains, New York 10601; Rick D. Bailey of the Law Office of Rick D. Bailey, located at 

1085 Lafayette St., Ste 702, Denver, Colorado, 80218; Gary E. Mason of Mason LLP, located at 

5101 Wisconsin Ave., NW, Ste 305, Washington, District of Colombia, 20016; William H. 

Anderson of Handley Farah & Anderson PLLC, located at 4730 Table Mesa Drive, Suite G-200, 

Boulder, Colorado 80305; and Seth A. Meyer and Alex J. Dravillas of Keller Postman LLC, 

located at 150 N. Riverside Plaza, Suite 4100, Chicago, Illinois 60606; (5) approve the form and 

manner of the Notice Plan and claims process; and (6) set the schedule for the final approval 

process as set forth above, including a date and time for the Final Approval Hearing. 
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A Proposed Order Preliminarily Approving Class Settlement and Certifying Settlement 

Class is filed herewith as Exhibit 4 to the Settlement Agreement.5 

Dated: July 13, 2022    Respectfully Submitted, 

/s/ __Rick D. Bailey______ 

Rick D. Bailey, Esq.   

LAW OFFICE OF RICK D.  

BAILEY, ESQ. 

1801 Broadway, Ste. 528 

Denver, CO  80202 

Email: rick@rickbaileylaw.com  

Tel: (720) 676-6023  

 

Gary E. Mason  

MASON LLP  

5101 Wisconsin Ave., NW, Ste. 305  

Washington, DC 20016  

Tel: (202) 640-1160  

Fax: (202) 429-2294 

 

Todd S. Garber  

FINKELSTEIN, BLANKINSHIP,  

FREI-PEARSON & GARBER, LLP 

One North Broadway, Suite 900 

White Plains, New York 10601 

Tel: (914) 298-3283  

Fax: (914) 298-4383 

 

William H. Anderson 

HANDLEY FARAH & ANDERSON PLLC 

4730 Table Mesa Drive, Suite G-200 

Boulder, Colorado 80305 

Tel: (303) 800-9109 

 

Seth A. Meyer 

Alex J. Dravillas 

KELLER POSTMAN LLC 

150 N. Riverside Plaza, Suite 4100 

Chicago, Illinois 60606 

Tel: (312) 741-5220 

 

Attorneys for Plaintiffs and the Settlement Class 

 
5 See Mason Decl. Ex. A-4. 
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CERTIFICATE OF SERVICE 

 

I, Rick D. Bailey, hereby certify that on July 13, 2022, I served the foregoing  

on counsel of record for Defendant AspenPointe, Inc. via the Colorado Courts e-filing system. 

 

/s/Rick D. Bailey 
Rick D. Bailey 

 


